STATE OF NORTH DAKOTA

ATTORNEY GENERAL’ S OPI NI ON 99- F-02

Dat e i ssued: February 19, 1999

Request ed by: Representati ve George Kei ser

- QUESTI ONS PRESENTED -

Whet her the State Credit Union Board is required by statute or rule
to allow a continuing credit union to acquire the field of nmenbership
of a nmerged credit union.

Whet her the limtations of N.D.C.C. 8§ 6-06-07 apply to a continuing
credit union’s assunption of the field of nenbership of a nerged
credi t union.

M.
Whether the field of nenbership of a particular continuing credit

union conplies with the “well-defined rural or wurban district”
requi rement of N.D.C.C. § 6-06-07.

- ATTORNEY CGENERAL’S OPI NI ONS -

It is my opinion that the State Credit Union Board is not required to
allow a continuing credit union to assune the field of nenbership of
the nmerging credit union.

It is nmy opinion that the nenbership restrictions found in N D.C. C
8 6-06-07 apply to a continuing credit wunion’s assunption of the
field of nenbership of a nerged credit union.
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Because the question of whether the field of nenbership of a
particular continuing credit union conplies with the “well-defined
rural or urban district” requirenent of N.D.C C. § 6-06-07 involves
the resolution of factual issues on which | may not issue an opinion,
I nmust decline to answer question nunber three.

- ANALYSES -

N.D.C.C. ch. 606 contains the statutes applicable to credit unions.
N.D.C.C. 8 606-36 applies to nergers of credit unions, and states
that “[a]ny credit union chartered under this chapter or under act of
Congress may nerge under rules and regulations established by the
state credit wunion board.” The State Credit Union Board is also
required to promulgate rules concerning the nerger of credit unions
by NND.C.C. § 6-06-37.

The State Credit Union Board s administrative rules governing nergers
of credit unions are located in N.D. Admn. Code ch. 13-03-05. In

the context of a merger of credit unions, the phrase “’[c]ontinuing
credit union” nmeans the credit wunion whose charter continues upon
nmerging with the nmerging credit union.” N.D. Admin. Code

§ 13-03-05-00.1(1). The phrase “’[nlerging credit union’ neans the
credit union whose charter ceases to exist upon nerging with the
continuing credit union.” N. D. Adm n. Code 8§ 13-03-05-00.1(2).

Wien the State Credit Union Board has approved a nerger of two credit
uni ons, the continuing credit union has the option of applying to the
board for perm ssion to assune the field of nmenbership of the nerging
credit union. N. D. Admin. Code § 13-03-05-01(6). The requirenents
of N.D. Adm n. Code ch. 13-03-14, which deal with a credit union's
field of nmenbership, apply to the <continuing credit wunion’s
application. Id.

However, nothing in N.D. Adm n. Code ch. 13-03-14 actually requires
the State Credit Union Board to approve that application.
Accordingly, it is ny opinion that the State Credit Union Board is
not required to allow a continuing credit union to assunme the field
of menbership of the nerging credit union.



ATTORNEY GENERAL’ S OPI NI ON 99- 02
February 19, 1999
Page 3

N.D.C.C. 8 6-06-07 provides the nmenbership restrictions for a credit

union: “[c]redit union nenbership is limted to groups having a
common bond of occupation or association or to groups within a well-
defined rural or urban district.” N.D.C.C. 8 6-06-07. N.D.C.C. 88

6-06-36 and 6-06-37 require the State Credit Union Board to
promul gate administrative rules governing the nerger of «credit
uni ons. Those sections, however, do not alter the nenbership
restrictions found in ND.C.C. § 6-06-07.

Furthernore, the State Credit Union Board nmay not promulgate an
adm nistrative rule that reduces the nmenbership restrictions found in
N.D.C.C. §6-06-07. See N.D.C.C. § 6-01-04; Steele v. North Dakota
Wirknen's Conp. Bur., 273 N.W2d 692, 701 (N.D. 1979). Both N.D.C. C.
8§ 6-06-07 and N.D.CC. 8§ 6-06-36 may be construed together and
har moni zed wi t hout rendering ei t her section sur pl usage by
interpreting NND.C.C. 8 6-06-36 to permt the nmerger of credit unions
with the understanding that the resulting field of menbership wll

nmeet the requirenments of N.D.C.C. 8§ 6-06-07. See Medcenter One v.

N.D. State Bd. of Pharmacy, 561 N.W2d 634, 638 (N.D. 1997); Thonpson
V. ND Dept. of Agriculture, 482 N W2d 861, 863 (N D 1992).
Accordingly, it is ny opinion that the nenbership restrictions found
in ND.C.C. 8§ 6-06-07 apply to a continuing credit union’s assunption
of the field of menbership of a nerged credit union.

N.D.CC 8§ 6-01-04 gives the State Credit Union Board the general
authority to adopt admnistrative rules affecting credit unions.
N.D.C.C. 88 6-06-36 and 6-06-37 require the State Credit Union Board
to promulgate administrative rules governing the merger of credit
uni ons. The State Credit Union Board therefore has the necessary
statutory authority to pronulgate rules affecting credit unions’
fields of menbership both generally and as a result of a nerger

N.D. Admn. Code ch. 13-03-05 contains the admnistrative rules
governing nergers of credit unions. N.D. Admin. Code 8§ 13-03-05-
01(6) states that, wupon the board s approval of a nerger, “the
continuing credit union may apply to assunme the field of nenbership
of the nerging credit union, pursuant to the requirenments of [N. D.
Adm n. Code] chapter 13-03-14." N.D. Admin. Code ch. 13-03-14
contains the administrative rules governing the field of menbership
of credit unions.

Because the continuing credit wunion’s assunption of the nmerging
credit wunion's field of nenbership would presumably enlarge the
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continuing credit union's field of menbership, it does constitute an
“expansi on” of the continuing credit union's field of nenbership as
that termis used in ND. Adnmin. Code § 13-03-14-02. The expansion
must be in accord with the provisions of N.D.C.C. ch. 6-06, which
i nclude the menbership restrictions contained in ND.C.C. 8 6-06-07.
N. D. Admin. Code 8§ 13-03-14-02(1). N D. Admin. Code § 13-03-14-02(2)
contains the factors the State Credit Union Board must consider when
deciding whether to grant a field of nenbership expansion. The
factors include the proposed geographical boundaries of the field of
nmenber ship, the inmpact on other financial institutions, and rel evant
public comment. N.D. Admin. Code 8§ 13-03-14-02(2). Thus, the State
Credit Union Board's consideration of those factors is necessarily
fact-intensive.

Wiile the State Credit Union Board is vested with the responsibility
of resolving the factual issues presented by an application for an
expanded field of nenbership, this office may not issue an opinion
concerning a question of fact. See 1994 N.D. Op. Att’'y Gen. 96, 99;
1997 N.D. Op. Att'y Cen. 69, 71. Accordi ngly, because the question
of whether the field of nmenbership of a particular continuing credit
union conplies with the “well-defined rural or wurban district”
requirement of N.D.C.C. 8§ 6-06-07 involves the resolution of factual
i ssues on which I may not issue an opinion, | nust decline to answer
guesti on nunber three.

- EFFECT -

This opinion is issued pursuant to N.D.C.C. 8§ 54-12-01. It governs
the actions of public officials until such tine as the questions
presented are decided by the courts.

Hei di Heit kanp
Attorney Genera

Assi sted by: Scott A Mller
Assi stant Attorney Ceneral
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